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is the employing agency’s responsi-
bility to determine whether it is appro-
priate to continue to employ the indi-
vidual. 

(c) OPM considers voluntary accept-
ance of a permanent position in which 
the employee has civil service retire-
ment coverage, including a position at 
a lower grade or pay level, to be a with-
drawal of the employee’s disability re-
tirement application. The employing 
agency must notify OPM immediately 
when an applicant for disability retire-
ment accepts a position of this type. 

(d) OPM also considers a disability 
retirement application to be withdrawn 
when the agency reports to OPM that 
it has reassigned an applicant or an 
employee has refused a reassignment 
to a vacant position, or the agency re-
ports to OPM that it has successfully 
accommodated the medical condition 
in the employee’s current position. 
Placement consideration is limited 
only by agency authority and can 
occur after OPM’s allowance of the ap-
plication up to the date of separation 
for disability retirement. The employ-
ing agency must notify OPM imme-
diately if any of these events occur. 

(e) After OPM allows a disability re-
tirement application and the employee 
is separated, the application cannot be 
withdrawn. However, an individual en-
titled to a disability annuity may de-
cline to accept all or any part of the 
annuity under the waiver provisions of 
5 U.S.C. 8345(d) or request to be found 
medically recovered under § 831.1208(e) 
of this part. 

§ 831.1208 Termination of disability 
annuity because of recovery. 

(a) Each annuitant receiving dis-
ability annuity from the Fund shall be 
examined under the direction of OPM 
at the end of 1 year from the date of 
disability retirement and annually 
thereafter until the annuitant becomes 
60 years of age unless the disability is 
found by OPM to be permanent in char-
acter. OPM may order a medical or 
other examination at any time to de-
termine the facts relative to the nature 
and degree of disability of the annu-
itant. Failure to submit to reexamina-
tion shall result in suspension of annu-
ity. 

(b) A disability annuitant may re-
quest medical reevaluation under the 
provisions of this section at any time. 
OPM will reevaluate the medical condi-
tion of disability annuitants age 60 or 
over only on their own request. 

(c) Recovery based on medical docu-
mentation. When an examination or re-
evaluation shows that a disability an-
nuitant has medically recovered from 
the disability, OPM will terminate the 
annuity effective on the first day of the 
month beginning 1 year after the date 
of the medical examination showing re-
covery. 

(d) Recovery based on reemployment 
by the Federal Government. Reemploy-
ment by an agency at any time before 
age 60 is evidence of recovery if the re-
employment is in a permanent position 
at the same or higher grade or pay 
level as the position from which the 
disability annuitant retired. The per-
manent position must be full-time un-
less the position the disability annu-
itant occupied immediately before re-
tirement was less than full-time, in 
which case the permanent position 
must have a work schedule of no less 
time than that of the position from 
which the disability annuitant retired. 
In this instance, OPM needs no medical 
documentation to find the annuitant 
recovered. Disability annuity pay-
ments will terminate effective on the 
first day of the month following the 
month in which the recovery finding is 
made under this paragraph. 

(e) Recovery based on a voluntary re-
quest. OPM will honor a written and 
signed statement of medical recovery 
voluntarily filed by a disability annu-
itant when the medical documentation 
on file does not demonstrate that the 
annuitant is mentally incompetent. 
OPM needs no other documentation to 
find the annuitant recovered. Dis-
ability annuity payments will termi-
nate effective on the first day of the 
month beginning 1 year after the date 
of the statement. A disability annu-
itant can withdraw the statement only 
if the withdrawal is received by OPM 
before annuity payments terminate. 

(f) When an agency reemploys a re-
covered disability annuitant at any 
grade or rate of pay within the 1-year 
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period pending termination of the dis-
ability retirement benefit under para-
graph (c), (d), or (e) of this section, 
OPM will terminate the annuity effec-
tive on the date of reemployment. 

§ 831.1209 Termination of disability 
annuity because of restoration to 
earning capacity. 

(a) Restoration to earning capacity. If a 
disability annuitant is under age 60 on 
December 31 of any calendar year and 
his or her income from wages or self- 
employment or both during that cal-
endar year equal at least 80 percent of 
the current rate of basic pay of the po-
sition occupied immediately before re-
tirement, the annuitant’s earning ca-
pacity is considered to be restored. The 
disability annuity will terminate on 
the June 30 after the end of the cal-
endar year in which earning capacity is 
restored. When an agency reemploys a 
restored disability annuitant at any 
grade or rate of pay within the 180-day 
waiting period pending termination of 
the disability retirement benefit, OPM 
will terminate the annuity effective on 
the date of reemployment. 

(b) Current rate of basic pay for the po-
sition occupied immediately before retire-
ment. (1) A disability annuitant’s in-
come for a calendar year is compared 
to the gross annual rate of basic pay in 
effect on December 31 of that year for 
the position occupied immediately be-
fore retirement. The income for most 
disability annuitants is based on the 
rate for the grade and step which re-
flects the total amount of basic pay 
(both the grade and step and any addi-
tional basic pay) in effect on the date 
of separation from the agency for dis-
ability retirement. Additional basic 
pay is included subject to the premium 
pay restrictions of 5 U.S.C. 5545 (c)(1) 
and (c)(2). A higher grade and step will 
be established if it results from using 
either the date of application for dis-
ability retirement or the date of rea-
sonable accommodation, as adjusted by 
any increases in basic pay that would 
have been effected between each re-
spective date and the date of final sep-
aration. Use of these two alternative 
pay setting methods is subject to para-
graph (b)(1) (i) and (ii) of this section. 
The highest grade and step established 
as a result of setting pay under the 

normal method and the two alternative 
methods is designated as the rate of 
basic pay for the position occupied im-
mediately before retirement and ap-
plies only to restoration to earning ca-
pacity decisions. In cases involving use 
of either of the two alternative pay set-
ting methods, the determination of the 
rate of basic pay for the position occu-
pied immediately before retirement is 
made by the employing agency at the 
time the disability retirement is al-
lowed. OPM must review the rate so de-
termined to establish whether the cor-
rect rate has been established, and will 
inform the employee of the proper rate 
at the time the disability annuity is 
awarded. This rate of basic pay be-
comes the basis for all future earning 
capacity determinations. 

(i) The ‘‘date of application for dis-
ability retirement’’ is the date the ap-
plication is signed by the authorized 
official of the employing agency imme-
diately before forwarding the applica-
tion to OPM. 

(ii) The ‘‘date of reasonable accom-
modation’’ is the date of the employing 
agency’s notice of reasonable accom-
modation to an employee’s medical 
condition (as a result of its review of 
medical documentation) which results 
in a reduction in the rate of basic pay. 
The use of the date of reasonable ac-
commodation to establish the rate of 
basic pay for the position held at re-
tirement is subject to the following 
conditions: 

(A) The date of the employing agen-
cy’s notice to provide accommodation 
is no more than 1 year before the date 
the disability retirement application is 
signed by the authorized official in the 
employing agency immediately before 
forwarding it to OPM; and 

(B) A complete record of the date of 
the personnel decision, the medical 
documentation substantiating the ex-
istence of the medical condition, and 
the justification for the accommoda-
tion is established in writing and in-
cluded at the time the agency submits 
the application for disability retire-
ment. OPM will review the record to 
determine whether the medical docu-
mentation demonstrates that the med-
ical condition existed at the time of 
the accommodation and warranted the 
accommodation made. 
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